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LEGAL
n M a rtin is a n a ttorne y with O ’Donne ll,W e iss & M a tte i,P.C.,a nd a ne wspa pe r
istforThe M e rc ury,whic h g a ve pe rm ission forthisa rtic le to b e re printe d .

1,2015 H ig h c ourtin Florid a b a nsnon-
la wye rsfrom c e rta in M e d ic a id
pla nning a c tivitie s

re c e nt d e c ision b y Florid a ’s Supre m e Court ha s b a rre d non-la w ye rs for c e rta in a spe c ts of
pla nning in tha tsta te .Non-la w ye rswhopa rtic ipa te in c e rta in a spe c tsofM e d ic a id pla nning a re

sid e re d to b e e ng a g ing in the unlic e nse d pra c tic e ofla w . Non-la w ye rs c a n still file M e d ic a id
ons in Florid a b ut c e rta in a c tivitie s a re b a nne d , inc lud ing the d ra fting of pe rsona l se rvic e
, pre pa ra tion a nd e xe c ution of qua lifie d inc om e trusts, a nd the re nd e ring of le g a l a d vic e

nting Florid a la w toob ta inM e d ic a id b e ne fits.(w w w .e ld e rla w a nsw e rs.c om ).

n Florid a ,som e M e d ic a id pla nning c om pa nie sa ppa re ntly c la im e d to use a ttorne ysto d ra ftle g a l
ts.H owe ve r,itw a sd e te rm ine d b yFlorid a ’sSupre m e Courttha tunle ssthe c lie nte sta b lishe sa n
e nta ttorne y-c lie ntre la tionship,pa ym e ntfrom the c lie ntis d ire c tly to the a ttorne y,a nd the

,notthe c om pa ny,d e te rm ine stha tthe d oc um e ntsa re a ppropria te und e rthe c irc um sta nc e s,the
ise ng a g ing inthe una uthorize d pra c tic e ofla w .

e d ic a id pla nning is ve ry sta te spe c ific . For e xa m ple ,Pe nnsylva nia d oe s notpe rm itqua lifie d
rustsforM e d ic a id pla nning .H ow e ve r,the re a re c om pa nie sinPe nnsylva nia whoc la im e d toha ve
s d ra fting trusts for othe r purpose s,inc lud ing Re voc a b le or Living trusts tha ta ffe c tM e d ic a id

for the c lie nts in w a ys tha t a non-la w ye r, pa rtic ula rly a non-e ld e r la w a ttorne y, c a nnot
e . Atle a stone a ttorne y ha s b e e n d isb a rre d forpa rtic ipa ting in suc h pla nning (d ra fting trusts
m e e ting w ith the c lie ntor d e te rm ining tha tsuc h a ve hic le is a ppropria te ). Othe r c om pa nie s
b e a b le to a ssistw ith M e d ic a id pla nning ,suc h a s irre voc a b le b uria l re se rve s (nota la w ye r

sope rfe c tlya c c e pta b le ) b uttoa lsopre pa re W illsa nd Pow e rsofAttorne y.

he Eld e rLa w b a risve ryinte re ste d in thisc a se a lthoug h the la w d oe snota pplytoPe nnsylva nia .
uthorize d pra c tic e ofla w (UPL) c a n b e ve ry d a m a g ing to the c onsum e r w ho d oe s notknow
b outthe sub je c tm a tte rto re a lize tha tthe a d visorispote ntia lly a d ve rse ly a ffe c ting the future
pla nning proc e ss. Atb e stitc re a te sc onfusion a nd a tw orstsuc h pra c tic e sc a n re sultin d e nia l

c a id w ith a tte nd a ntturm oila nd e xpe nse forfa m ilym e m b e rsa nd the irlove d one s.Forinsta nc e ,
rustnotprope rlye xpla ine d a nd d ra fte d m ig htre sultin d e nia lforM e d ic a id se rvic e sd ue toa loss
tionforthe m a rita lhom e forthe spouse whore m a insinthe c om m unity.

he re isa ne w fina nc ia lPow e rofAttorne y sta tute in Pe nnsylva nia a sofJa nua ry 1,2015.One of
d e d purpose softhe ne w la w isto insure im prove d a c c e pta nc e ofsuc h d oc um e ntsb y fina nc ia l
nsb e c a use the yc a n re lyon c e rta in provisionsb e ing inc lud e d in the d oc um e nt.A non-la w ye ris

tfa m ilia rw ith the ne w la w a nd how toim ple m e ntitin a n a ppropria te d oc um e nt.Now itise ve n
lytha ta fina nc ia linstitutionw illnota c c e pta fina nc ia lPow e rofAttorne ysig ne d a fte rJa nua ry1,

twhe nthe fa m ilyisre lying onusing suc h a d oc um e nt.

llUPL re g ula tion should b e c onsum e rorie nte d notto prote c tspe c ia lize d pra c tic e sofla w. The
rshould b e w a ry ofa d visorsw ho a re pra c tic ing la w w he n the y a re notla w ye rs.The e nd re sult
rk fornow b utc a nb e a nissue la te r.
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